AIR SHOW PERFORMER AGREEMENT

HOST is seeking to educate the public about the HOST mission, assist recruiting efforts, improve community relations, and promote pride and esprit de corps among military members, thereby positively affecting retention.  To achieve these goals, HOST will conduct an Air Show at __________ (Name of Installation) hereinafter referred to as HOST, from____________ (Put Date in here).  In support of the Air Show this Agreement is made and entered into this _____ day of ______, 20__ by and between the HOST and ___________________________, hereinafter called the PERFORMER.  The PERFORMER warrants that it has full rights and authority to represent the air show unit, and that every part thereof is free from any conflicting rights of others.  The agreement will become effective upon signature by the HOST’s Commanding Officer and the PERFORMER.

1.  EVENT.  The HOST shall put on the air show at ______________ 

________________________________ in ________________ county, State of __________________________________ from ____________ to _______________ hereafter referred to as AIR SHOW).

2.  PERFORMER OBLIGATIONS.  PERFORMER shall:

    a.  Perform _____ show(s) per day, at times designated by the HOST, for each of  _____ days from _____ to _____.  Duration of each show shall be approximately _________.

    b.  Arrive not later than _______ and be fully prepared to fly at the AIR SHOW.  If in the reasonable opinion of the HOST, the PERFORMER is unable to perform because of safety consideration, health or equipment deficiencies, or misconduct, PERFORMER shall refund to the HOST all monies expended by the HOST to PERFORMER including, but not limited to, down payment, performance fee, and travel and transportation costs.

    c.  If requested by the HOST no later than _________, provide to the HOST no later than __________ press kits (to include _______________________________________________________ __________________________________________) and video tapes of past performance for use as deemed fit by the HOST (all video tapes and unused press kits will be returned to PERFORMER). 

    d.  Provide its own fuel and other material needs, if PERFORMER fails to notify the HOST of PERFORMER’S fuel and material needs by close of business on _________________.  

3.  HOST OBLIGATIONS.  The HOST will:

    a.  Provide adequate fuel and other material needs as indicated in Attachment 1, onsite, for PERFORMER’s craft, in order to meet the obligations imposed upon PERFORMER by this Agreement.  PERFORMER shall notify the HOST as to PERFORMER’s needs no later than __________________.  Should PERFORMER fail to notify the HOST of its needs, the HOST is relieved of this obligation.  PERFORMER, however, remains obligated to perform.

    b.  Provide PERFORMER with local transportation, to and from the AIR SHOW, and other transportation as indicated in Attachment 1.

SELECT EITHER C(1) OR C(2) BELOW!

    c.(1)  Pay PERFORMER a performance fee, the total amount of which is ____________, hereafter referred to as PERFORMANCE FEE (this fee does not include travel costs), for PERFORMER’S participation in the AIR SHOW from ____________ to ____________.  Payment to be made in the following manner:

    c.(2)  Pay PERFORMER a performance fee, to include all travel expenses, the total amount of which is ___________, hereafter referred to as PERFORMANCE/TRAVEL FEE, for PERFORMER’s participation in the AIR SHOW from __________________

to ____________.  Payment to be made in the following manner:

1.  Down payment in the amount of _____________ shall be received upon the execution of this Agreement or not later than _____________.

2.  Balance of __________________ to be remitted not later than _____________.

If any part of the PERFORMANCE FEE, or other costs, is provided by a sponsor of the PERFORMER, a second attachment (Attachment 2) becomes part of the Agreement.  HOST and PERFORMER initial here if such is the case:

     HOST ________________       PERFORMER ___________________

    d.  All payments will be made with nonappropriated funds.  No appropriated funds of the United States are obligated by this agreement. 
    e.  Provide special credentials to PERFORMER and PERFORMER’S essential support personnel.

    f.  Provide a public announcement (P.A.) system.

4.  PERFORMER’S INABILITY TO PERFORM
    a.  Should the PERFORMER not meet the requirements of this Agreement, PERFORMER shall be liable for all monies expended by the HOST in relation to PERFORMER’s commitment to participate.  This includes, but is not limited to, down payment, PERFORMANCE FEE, advertising and printing costs.

    b.  Should the PERFORMER be unable to perform for reasons under its control, including, but not limited to, PERFORMER’S misconduct or mechanical difficulties, PERFORMANCE FEE and all associated costs, pro-rated, shall not be paid to PERFORMER for the day or days of non-performance.  PERFORMER shall be deemed to have performed, however, if the first planned maneuver of a performance has been made.  PERFORMER shall not be liable for any loss or claim of loss as a result of any non-performance.

    c.  Except as provided in Sections 5 and 6 below, should the PERFORMER be unable to perform for reasons not under its control, full payment of the PERFORMANCE FEE and associated travel costs incurred shall be tendered.

5.  AIR SHOW NON-PERFORMANCE.  Should the AIR SHOW be cancelled because of matters under the control of the HOST, the following amounts shall be payable:

    a.  If the HOST provides written notice of cancellation on or before ________________, PERFORMER shall only be entitled to the down payment received.

    b.  If the HOST provides written notice of cancellation on and after _________________ and before ___________________, PERFORMER shall be entitled to the down payment and  ________ percent of its total PERFORMANCE FEE.

    c.  If the HOST provides notice later than that indicated in 5.b. above, the down payment and total PERFORMANCE FEE is payable.

    d.  Written notice shall be deemed to have been made on the date such notice is postmarked, or in the case of facsimile transmission, the date of evidence of receipt.

6.  FORCE MAJEURE





    a.  If, on account of causes not due to the fault or negligence of either party, such as, but not limited to, national or military emergency, military operational necessity, disaster, terrorism, or an act of God, the AIR SHOW is abandoned, cancelled, or prevented, neither party hereto shall be liable to the other for any expense incurred in connection with the AIR SHOW except for the expenses paid.

    b.  If, on account of causes not due to the fault or negligence of either party, such as, but not limited to, national or military emergency, military operational necessity, disaster, terrorism, or an act of God, the AIR SHOW is abandoned, cancelled, or prevented, payables to the PERFORMER shall be as specified in paragraph 5.a through 5.b above.
7.  PROMOTIONAL LIMITATION ON USE OF TRADEMARKS.  For the purpose of promoting the Air Show, HOST and PERFORMER hereby grant each other royalty-free, non-exclusive licenses to use and display the trademarks associated with the Air Show and PERFORMER.  Such use is limited solely to the duration of this Agreement and the promotional and advertising activities related to the AIR SHOW.  The parties are familiar with the quality of goods and services that bear the other’s marks and agree to use the marks licensed hereunder in association with goods and services of similar quality.  Should either party fail to use the marks in conjunction with goods and services of quality acceptable to the other, the owner of the trademark has the right to terminate this license by notice.  The parties shall not use any of the trademarks in a way which would cause any person reasonably to infer, or would otherwise convey the impression, the other is in any way affiliated with or otherwise acting on behalf of any company, or which may be detrimental to the other’s interest.  The parties understand the provisions of this paragraph do not convey any right, title or ownership in the marks.  Except as expressly provided above, neither party shall have the right to use in any way the corporate or tradename, trademarks, logos or other identification of the other party without their prior written consent.

8.  INDEPENDENT CONTRACTOR  

a.  The HOST and PERFORMER shall be and act as independent parties, and under no circumstances shall this Agreement be construed as one of agency, partnership or joint venture of employment between either.  

b.  None of the personnel under contract to, employed by, or volunteering for the HOST shall be deemed in any way to have any contractual relationship with the PERFORMER whatsoever.  Each party shall be solely responsible for the conduct of its employees, personnel, and agents in connection with their performance of the HOST’S obligations hereunder.

9.  INSURANCE
a.  The PERFORMER shall, at their expense, procure and maintain, during the entire performance period of this agreement, insurance of at least the kinds and minimum amount set forth herein.

b.  At all times during performance, the PERFORMER shall maintain with the contracting officer a current certificate of insurance showing at least the insurance required herein, and providing 30 days written notice to the HOST by the insurance company prior to cancellation or material change in policy coverage.

c.  In implementation of the insurance clause above, the PERFORMER shall procure and maintain:

(1) Where applicable Workman’s compensation as prescribed by the laws of the State in which the work will be performed and employer’s liability insurance.

(2) General liability insurance wherein the NAFI and the United States Navy are included as named insured, stating that such insurance is primary (secondary to or contributory with no other insurance).  Policy limits of $500,000 per person - $1,000,000 per occurrence for injury or death, and $100,000 property damage per occurrence are required.

(3) The PERFORMER is responsible for damage or loss to his/her owned or leased equipment.  Claims will be honored only if it can be shown that the NAFI was negligent and caused damage or loss to the PERFORMER’s equipment.

(4) If Performer is receiving an automobile from HOST, Performer must show proof of automobile insurance to at least the state insurance requirement of the state of _______(State where air show is being performed.)  That minimum is $____________________.  PERFORMER may not receive an automobile until he/she presents a valid drivers license for all performers who will drive the HOST supplied vehicle in addition to proof of the coverage required herein.

10.  HOLD AND SAVE HARMLESS.  The PERFORMER shall indemnify, save harmless, and defend the NAFI, its outlets, and customers from any liability, claimed or established, for violation or infringement of any patent, copyright, or trademark right asserted by any third party with respect to goods hereby ordered or any part thereof.  PERFORMER further agrees to hold the NAFI harmless from all claims or judgements for damages resulting from the use of products listed in this agreement, except for such claims or damages caused by or resulting from negligence of NAFI’s employees, agents, or representatives.  Also, the PERFORMER shall at all times hold and save harmless the NAFI, its agents, representatives, and employees from any and all suits and expenses which arise out of acts or omissions of the PERFORMER, its agents, representatives, or employees.
11.  NON-EXCLUSIVITY.  This Agreement does not confer upon the PERFORMER any exclusive right to advertise its product during the AIR SHOW.  The HOST reserves the right to sponsor or advertise other similar competitive products during the AIR SHOW. 

12.  DISPUTES.  Any dispute or claim concerning this Agreement  which is not disposed of by agreement shall be decided by the  HOST’s Commanding Officer (or authorized designee), who shall state his/her decision in writing and mail or otherwise furnish a copy of it to the PERFORMER.  Within 90 days from the date of receipt of such copy, the PERFORMER may appeal by mailing or otherwise furnishing to the HOST Commanding Officer (or authorized designee) a written appeal addressed to the immediate superior in command (ISIC) of the command, one level above the HOST’s command.  The decision of this authority shall be final and conclusive.  The PERFORMER shall be afforded an opportunity to be heard and to offer evidence in support of any appeal under this provision.  Pending final decision on such dispute, the PERFORMER shall proceed diligently with the performance of the Agreement and according to the decision of the HOST Commanding Officer (or authorized designee), unless directed to do otherwise by the HOST’s Commanding Officer (or authorized designee). 
13.  SEVERABILITY; GOVERNING LAW  

    a.  If any clause or provision herein shall be ruled invalid or unenforceable, it shall not affect the validity of any other clause or provision, which shall remain in full force and effect.

    b.  In any dispute arising out of this agreement, the decision of which requires consideration of law questions, the rights and obligations of the parties shall be interpreted and determined according to the substantive laws of the United States of America. 

14.  CONFIDENTIALITY.  Navy MWR agrees that information about payment and in-kind support received from PERFORMER pursuant to this agreement is confidential and its disclosure would cause harm to PERFORMER’s competitive position in the industry.  Accordingly, MWR will treat the financial contents of this agreement as confidential in the event of any request by a third party for its release, including any request under the Freedom of Information Act (FOIA).  PERFORMER understands MWR may be legally obligated to disclose all non-confidential information about this agreement in response to a FOIA request.

15.  DISCLAIMER.  This Agreement, nor the exchange of benefits described herein, does not constitute an official endorsement by either the U.S. Navy or any part of the federal government for the PERFORMER, its sponsors, products, or services.

16.  ASSIGNMENT.  This Agreement is not assignable in whole or in part by any party hereto in the absence of the prior written consent of the other party.

17.  NOTICES.  All notices required or permitted hereunder shall be deemed duly given if sent by certified mail, postage prepaid, addressed to the parties as described in the preamble of this Agreement.  Advance communication of intended notification via facsimile or telephone is recommended but will not be used as a substitute for notification.

18.  TAX REPORTING RESPONSIBILITIES.  PERFORMER shall be responsible for providing accurate information concerning business status and personal data, including Social Security or Taxpayer Identification numbers.  HOST shall use this information to submit Miscellaneous Income Form 1099 no later than December 31, 2004, and provide a copy of said form to the PERFORMER.

19.  VISUAL AND MEDIA RIGHTS.  HOST may use the visual image and sound of the PERFORMER, its people, act and equipment, for any promotional purpose.  HOST may not sell any visual image of the PERFORMER without its prior written consent.  The PERFORMER may provide and suggest materials for such promotions to the Air Show Director.  

20.  COMPLIANCE WITH U.S. NAVY REGULATIONS.  PERFORMER understands its activities for the Air Show must comport with U.S. Navy regulations, policies and direction HOST may receive from higher authority and are therefore subject to modification by HOST upon notification to PERFORMER.

21.  ENTIRE AGREEMENT.  This Agreement contains the entire understanding between the parties hereto relating to the subject matter contained herein and supersedes any and all prior agreements, communications, or representations, whether oral or written.  This Agreement may not be amended, altered, modified, or changed except in writing signed by both parties hereto.  

___________________________          ________________________

Print Name of Commanding             Print Name of PERFORMER   

Officer (or authorized designee) 

___________________________          ________________________ 

Date
                                Date 
 



Address & Phone Number:
            Address & Phone Number:

___________________________          ________________________

___________________________          ________________________

___________________________          ________________________

Signature of Commanding              Signature of PERFORMER

Officer (or authorized designee)

ATTACHMENT 1

I.  The HOST will provide PERFORMER with:
    a.  $________per mile from ____________ to _____________ (not more than _________ miles) for travel to AIR SHOW.

    b.  On-site fuels and other material needs as indicated below necessary for PERFORMER to perform:
    ____gallons diesel fuel            _____gallons jet fuel

    ____aviation fuel (___octane min)  _____quarts oil (___ wt)

    ____gallons smoke oil              _____storage and security

    ____other  ______________________________________________

               ______________________________________________

    c.  Lodging consisting of _________rooms, at or close in proximity.

    d.  _____vehicle(s) for transportation for PERFORMER and PERFORMER’S staff/support crew.  If such transportation includes vehicles provided to PERFORMER for PERFORMER’S use, insurance for such vehicles (is) (is not) PERFORMER’S obligation.

II.  PERFORMER will provide to the HOST:
     a.  Valid licenses, permits, and certificates necessary for PERFORMEROR to engage in performance and to engage in novelty sales.

     b.  Proof of general liability insurance written by a commercial company with policy limits of at least $500,000 per person, $1,000,000 per occurrence, and $300,000 property damage and includes the MWR organization and the U.S. Navy as additional or named insured. 

     c.  Proof of liability insurance covering PERFORMEROR’S performance on the days of performance which includes coverage for all aspects of the PERFORMEROR’S liability with respect to PERFORMEROR’S performance at the AIR SHOW in an amount no less than $ ________________.

     d.  Proof of adequate insurance for vehicles provided, if any, by the HOST and to limit those who may operate such vehicles to the following persons ___________________________ _____________________________________________________________.

     e.  Press/promotion rides on either ___________ or ___________ as determined by the HOST.

     f.  Broadcast music and descriptive tapes or announcements during the performance and the equipment necessary to play such over the HOST’S public announcement (P.A.) system.

III.  CORPORATE SPONSORSHIP (if applicable):

     a.  The HOST acknowledges that PERFORMEROR has a national sponsor which has underwritten a portion of the original performance fee, allowing the HOST to obtain the services of the PERFORMEROR at the reduced fee outlined in ______________________.  The HOST agrees to accord PERFORMEROR’S corporate sponsor such rights and privileges considered standard in the air show industry such to Federal Regulations.  Included in such rights, if permitted by regulation, shall be access to VIP facilities and parking, full-page ad in the AIR SHOW program, P.A. system acknowledgements (with appropriate disclaimers,) and inclusion in social events, as appropriate.

     b.  The HOST understands and agrees should it receive a discounted performance price as a result of being designated a target market show, that PERFORMEROR reserves the right to acquire a local host sponsor, subject to the HOST’S prior approval to ensure that the proposed sponsorship complies with Navy policies on sponsorships and is not a breach of exclusive sponsorships previously executed, to help provide compensation to PERFORMEROR for its performance, and that the HOST will accord PERFORMER local host sponsor such rights as addressed above.

 SELECT EITHER 6.a. OR 6.b. BELOW!
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